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FOREWORD 

This  document  was  originally  prepared  as  a  presentation  to  the 
Financial  Officers’  Council  in  1981  by  Michael  J.  Gough,  who  was 
then  Director  of  the  Office  of  Legal  Services  of  the  Ministry  of 
Treasury  and  Economics.  In  the  years  since  Mr.  Gough  made  his 
original  presentation  to  the  Financial  Officers’  Council,  his  analysis 
and  comments  have  been  read  with  profit  by  both  lawyers  and 
financial  officers  in  the  government  of  Ontario.  The  interest  shown 
in  these  issues  has  prompted  me  to  revise  the  original  paper  to  reflect 
current  references,  take  into  account  some  changes  that  have  occurred 
since  the  original  paper  was  written,  and  remove  a  very  few  of  Mr. 
Gough’s  references  that  were  more  topical  in  1981  than  they  are  today. 
The  paper  still  very  largely  reflects  Mr.  Gough’s  presentation  and 
research. 
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Director 
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Ministry  of  Treasury  and  Economics 
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INTRODUCTION 


/  have  attended  many  committee  meetings  o f  governmental 
advisors  in  which  decisions  involving  hundreds  of  millions 
of  dollars  were  taken  as  recommended.  In  most  cases, 
many  of  the  people  present,  perhaps  all,  spent  less  time 
and  effort  on  the  decision  than  they  would  in  buying  a  new 
suit.  And  very  few  of  them  were  well-dressed. 


Attributed  to  Mr.  Herman  Kahn,  Hudson  Institute  Guru. 


The  purpose  in  undertaking  this  paper  is  to  attempt  to  clarify  some  of 
the  historical  and  legal  principles  involving  the  control  of  the 
granting  of  "supply"  -  the  authority  to  spend  money  by  government. 
These  principles  are  important  in  understanding  a  number  of 
parliamentary  practices.  An  understanding  of  some  of  the  principles 
and  practices  behind  the  process  by  which  an  Estimate  becomes  an 
authority  to  pay  money  out  of  the  Consolidated  Revenue  Fund  is  of 
particular  importance  to  those  people  who  are  charged  with  overseeing 
and  regulating  spending  by  government. 

In  this  paper,  I  have  used  the  term  "Estimate"  to  mean  the  written 
estimates  of  the  amount  of  money  that  will  be  required  by  the  various 
ministries  and  offices  of  government  to  undertake  and  finance  the 
programs  and  policies  of  the  government  for  the  fiscal  year  to  which 
those  Estimates  relate. 


. 
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LEGAL  ASPECTS  OF  ONTARIO’S  FINANCES 


I.  HISTORICAL  BACKGROUND 


(a)  United  Kingdom 

The  basis  of  all  financial  procedures  of  various  Commonwealth  legislatures  stems 
from  certain  historic  rules  or  maxims.  In  his  book.  The  House  of  Commons  at  Work,1 
Eric  Taylor  sets  out  a  number  of  these  principal  rules: 


The  granting  of  public  money,  and  the  imposing  of  taxation, 
is  a  function  of  Parliament  not  of  the  Queen  or  of  the 
Government. 

Redress  of  grievances,  or  at  least  a  full  and  public 
representation  of  grievances,  must  precede  any  grant  of  public 
money. 

The  process  of  granting  public  money  and  imposing  taxation 
must  begin  in,  and  be  finally  determined  by,  the  House  of 
Commons.  The  House  of  Lords  has  little  or  nothing  to  do  with 
finance. 

All  granting  of  public  money,  and  all  imposing  of  taxation, 
must  begin  in  one  of  the  Committees  of  the  Whole  House.  It 
must  then  be  agreed  to  by  the  House  itself  ("report")  and 
finally  be  incorporated  in  an  Act  of  Parliament. 

All  granting  of  public  money,  and  all  imposing  of  taxation, 
must  receive  initial  approval  from  the  Crown  expressed  by, 
and  on  the  advice  of,  one  of  its  responsible  Ministers.2 


The  principle  that  Parliament  only,  and  not  the  Queen  or  the  Government,  may 
impose  taxation  or  grant  public  money  was  settled  centuries  ago,  as  between  the  King 
and  Parliament,  with  the  Civil  War  between  Charles  I  and  the  English  Parliament. 
The  redress  of  grievances  before  the  granting  of  Supply,  at  least  in  British 

1Taylor,  Eric,  The  House  of  Commons  at  Work ,  Seventh  Edition,  Penguin  Books, 
1967. 

2Ibid,  Pages  191-192. 
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Parliamentary  procedure,  has  also  been  construed  to  sanction  debate  on  all  range  of 
subjects  on  the  motion  to  approve  the  various  Estimates. 

It  is  often  thought  that  Estimates  narrowly  confine  debate  to  approval  of  the 
particular  Estimates  under  discussion.  Rather,  at  least  in  the  British  House  of 
Commons,  debate  is  completely  unrestricted  even  in  the  case  of  Supplementary 
Estimates.  In  Taylor’s  opinion  the  Estimate  is  only  a  peg  on  which  to  hang  policy 
debate  of  the  widest  possible  scope.3 

A  Consolidated  Revenue  Fund  was  established  in  Britain  in  1787.  It  is  to  this  Fund 
that  all  revenue  collected  is  paid  and  from  which  all  expenditure  is  taken.  In  Britain 
money  is  paid  from  the  Fund  into  an  account  of  the  Paymaster-General  in  the 
amount  authorized  by  Parliament.  Only  when  the  Controller  and  Auditor-General 
certifies  that  the  expenditure  has  been  sanctioned  by  Parliament  may  the  money  be 
paid  out.  Money  is  authorized  for  expenditure  only  for  one  financial  year  at  a  time. 
This  year  corresponds  to  the  Canadian  fiscal  year  ending  March  31st.  No  amount  of 
money  may  apply  to  the  expenses  of  another  financial  year.  Surpluses  are 
surrendered  at  the  end  of  the  year  and  deficits  are  accounted  for  in  the  Committee 
of  Public  Accounts. 

In  Britain,  Estimates  are  prepared  by  each  department  for  the  coming  financial  year 
and,  after  receiving  the  scrutiny  and  approval  of  the  Treasury,  are  laid  before 
Parliament  in  February  of  each  year.  Supplementary  Estimates  occur  when  officers 
of  the  department  realize  that  they  have  underestimated  their  needs  before  their 
financial  year  has  actually  ended. 

As  Estimates  are  not  generally  passed  until  sometime  after  the  end  of  July,  provision 
for  interim  supply  by  passage  of  a  Vote  on  Account  occurs.  In  respect  of  the  period 
from  April  1st  to  July  31st,  each  department  of  the  Civil  Service  draws  up 
provisional  Estimates  of  the  money  they  are  likely  to  require  during  those  four 
months  and  these  provisional  Estimates  are  presented  to  Parliament  as  a  Vote  on 
Account. 


o  _  _ 

Taylor,  Eric,  The  House  of  Commons  at  Work,  Seventh  Edition,  Penguin  Books, 
1967,  page  193. 
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In  certain  instances,  it  happens  that  there  is  a  deficit  between  the  Estimate  and  the 
Expenditure  of  a  department  that  is  not  discovered  until  after  the  end  of  the 
financial  year  in  which  it  was  incurred.  This  amount  is  presented  as  an  Excess  Vote 
to  legalize  the  overdraft  of  the  department.  The  amount  in  question  must  be 
approved  by  the  Committee  of  Public  Accounts  and  voted  by  Parliament.  Excess 
Votes  are  not  generally  subjected  to  debate  in  the  House. 

As  was  formerly  the  practice  in  Canada,  the  authorization  f or  the  various  grants  and 
expenditures  is  considered  in  two  committees  of  the  House.  Those  committees  are: 

•  the  Committee  of  Supply;  and 

•  the  Committee  of  Ways  and  Means. 

Historically  thefunctionof  the  Committee  of  Supply  was  to  sanction  expenditure  on 
the  Armed  Forces  and  the  Civil  Service,  i.e.  all  expenditure  of  public  money  not 
otherwise  sanctioned  by  an  Act  of  the  same  Session  or  paid  directly  out  of  the 
Consolidated  Revenue  Fund. 

The  Committee  of  Supply  considers  and  approves  the  Estimates.  Historically,  the 
Estimates  were  considered  in  Committee  for  two  reasons.  First,  it  avoided  the  King’s 
surveillance  when  the  voting  of  money  to  the  King  was  under  consideration. 
Secondly,  it  permitted  a  somewhat  less  formal  style  of  debate  when  dealing  with  the 
intricacies  of  financial  legislation.4  There  is  scant  support  for  this  rationale  today 
as  debates  in  Committee  of  Supply  upon  the  Estimates  are  seldom  devoted  to  wholly 
financial  matters.  Instead,  debate  ranges  across  the  broad  policy  of  the  government 
in  relation  to  the  services  provided  by  it. 

The  second  Committee,  the  Committee  of  Ways  and  Means,  was  given  several 
functions  to  perform.  It  considered  and  approved  all  taxes  which  were, 

(a)  being  applied  for  the  first  time,  or 

(b)  being  increased  for  the  ensuing  year  (or  being  applied 
differently),  or 


4Taylor,  Eric,  The  House  of  Commons  at  Work ,  Seventh  Edition,  Penguin  Books, 
1967,  page  201. 
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(c)  that  needed  annual  renewal  under  the  terms  of  the  Act  by 
which  they  were  originally  applied.5 

The  essential  difference  is  that  the  Committee  of  Ways  and  Means  concerned  itself 
with  paying  money  into  the  Consolidated  Revenue  Fund  while  the  Committee  of 
Supply  concerned  itself  with  the  payment  of  money  out  of  the  Fund. 

These  financial  procedures  were  basically  of  the  kind  adopted  and  used  in  the 
Parliament  of  Canada  and  almost  all  provincial  legislatures.  The  sweeping 
procedural  reforms  passed  by  the  Canadian  House  of  Commons  in  1965  and  1968 
altered  many  of  these  rules  federally. 

(b)  Canada 


Until  the  late  1960’s  the  Supply  procedures  used  in  the  Canadian  House  of  Commons 
were  substantially  those  that  existed  at  the  time  of  Confederation  and  adopted  from 
the  United  Kingdom.  Certain  rules  dating  from  the  time  of  Confederation  still  have 
application.  The  British  North  America  Act  (now  known  as  the  Constitution  Act,  1867) 
contains  a  statutory  statement  of  certain  of  the  financial  procedure  rules  described 
earlier: 


53.  Bills  for  appropriating  any  Part  of  the  Public  Revenue,  or 
for  imposing  any  Tax  or  Impost,  shall  originate  in  the  House  of  Commons. 

54.  It  shall  not  be  lawful  for  the  House  of  Commons  to  adopt 
or  pass  any  Vote,  Resolution,  Address,  or  Bill  for  the  Appropriation  of  any 
Part  of  the  Public  Revenue,  or  of  any  Tax  or  Impost,  to  any  Purpose  that 
has  not  been  first  recommended  to  that  House  by  Message  of  the  Governor 
General  in  the  Session  in  which  such  Vote,  Resolution,  Address  or  Bill  is 
proposed. 


Section  90  of  the  Constitution  Act,  1867  extends  the  provisions  of  that  Act  dealing 
with  appropriation,  tax  bills  and  money  votes  to  the  various  provincial  legislatures. 


5Taylor,  Eric,  The  House  of  Commons  at  Work ,  Seventh  Edition,  Penguin  Books, 
1967,  pages  202-203. 
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Until  recently  there  were  three  types  of  committees  in  the  House  of  Commons: 

•  Committees  of  the  Whole  House; 

•  Standing  Committees;  and 

•  Special  Committees. 

The  Committee  of  the  Whole  House  used  to  take  three  forms: 


•  the  Committee  of  Supply; 

•  the  Committee  of  Ways  and  Means;  and 

•  the  Committee  of  the  Whole. 

Each  of  these  Committees  came  into  being  by  a  minister  moving  that  the  House 
resolve  itself  into  the  Committee.  Once  the  motion  was  concurred  in,  the  Speaker 
left  the  Chair  and  the  Chairman  of  Committee  presided  from  the  head  of  the  Clerk’s 
table.  Procedure  within  the  Committee  was  relatively  informal  in  comparison  to  that 
of  the  House. 

Historically,  it  was  through  the  Committee  of  Supply  that  control  was  exercised  over 
the  annual  expenditures  of  the  government.  The  purpose  of  the  Committee  of  Supply 
as  J.R.  Mallory  states  in  The  Structure  of  Canadian  Government  was. 


to  give  an  opportunity  for  every  member  of  the  House  to  act  on  the  ancient 
maxim  of  Parliamentary  law ,  ’ grievance  before  supply'.  The  Minister 
whose  Estimates  were  being  considered  was  present  on  the  floor  of  the 
House,  with  a  group  of  his  senior  officials  seated  at  a  small  table  in  front 
of  him.  They  could  not  speak  or  answer  questions  themselves,  but  were 
there  merely  to  prompt  the  Minister  with  their  expert  knowledge  and  from 
the  material  that  they  had  with  them  in  dealing  with  points  raised  by  the 
Members.  The  discussion  ranged  over  the  general  implications  of 
departmental  policy  as  well  as  matters  of  detail,  so  that  it  gave  the  House 
an  opportunity  to  discuss  any  matter  for  which  the  Minister  was 
responsible .6 


Frequently,  the  rule  of  "grievance  before  supply"  was  taken  even  further.  Until 
recently,  every  time  the  government  wished  to  debate  Estimates  it  had  to  move  a 


6Mallory,  J.R.,  The  Structure  of  Canadian  Government ,  Macmillan,  Toronto,  1971, 
page  251. 
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motion  which  was  itself  debatable.  In  one  particular  amendment  to  a  motion  for 
supply  in  1882,  the  Canadian  House  of  Commons  strayed  so  far  from  the  Estimates 
before  it  as  to  pass  a  series  of  resolutions  requesting  home  rule  for  Ireland.7 

It  was  basically  because  the  Committee  of  Supply  spent  such  a  great  deal  of  time  and 
yet  failed  to  review  the  Estimates  in  sufficient  detail  that,  commencing  in  the  early 
1920’s,  the  opposition  sought  to  establish  a  Standing  Committee  to  examine  the 
Estimates.  In  refusing  to  make  this  delegation  the  government  stated  that  such  a 
policy  would  be  inconsistent  with  ministerial  responsibility.  In  addition,  it  would 
expose  civil  servants  to  lengthy  examinations  before  the  committees,  thereby 
disrupting  work.  Finally,  the  delegation  of  authority  from  the  House  to  a  committee 
would  be  a  dereliction  of  duty:  it  was  the  duty  of  all  members  of  the  House  to 
examine  Estimates.8 

How  far  the  climate  of  opinion  has  changed,  at  least  in  Ontario,  will  be  seen  later  in 
examining  the  rules  introduced  by  the  government  in  1989  in  the  Ontario  Legislature 
for  the  disposition  of  Estimates. 

In  1955  the  Government  of  Canada  established  what  was  in  effect,  a  standing 
committee  to  deal  with  supply.  The  government  had  the  power  to  decide  which 
departments  would  be  referred  to  that  committee  and  the  minister  of  the  department 
involved  would  appear  with  any  officials  he  chose  and  would  answer  the  questions 
of  the  committee  as  he  had  done  in  the  Committee  of  Supply.  The  purpose  of  this 
smaller  standing  committee  was  to  supply  more  information  to  the  members  yet 
shorten  the  time  taken  in  the  Committee  of  Supply.  In  the  late  1950’s  a  larger 
number  of  Estimates  were  sent  to  standing  committees.  The  government  continued, 
however,  to  determine  which  departments  would  be  examined  by  the  Standing 
Estimates  Committee  as  opposed  to  the  full  Committee  of  Supply. 

The  purpose  of  the  Standing  Estimates  Committee  was  to  give  the  members  of  the 
House  a  greater  opportunity  to  question  ministers  on  details  of  departmental  work 
in  the  expectation  that  later  debate  in  Committee  of  Supply  would  be  shorter,  more 


7 

Dawson,  W.F.,  Procedure  in  the  Canadian  House  of  Commons ,  University  of 
Toronto  Press,  Toronto,  1962,  page  212. 

8Ibid,  page  220. 
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general,  and  better  informed.  The  Committee  of  Supply  would  be  used  as  a  forum 
for  debates  on  the  broad  aspects  of  general  policy.  Whether  these  objects  were  ever 
fully  attained  is  highly  debatable. 

In  1968  the  Committee  on  Procedure  reported  that  the  Committee  of  Supply  was  a 
forum  in  which  a  realistic  scrutiny  of  the  Estimates  was  impossible.  It  recommended 
that  the  House  abolish  the  Committee  of  Supply  altogether.  Instead,  it  was  proposed 
that  Estimates  would  go  to  the  various  Standing  or  Special  Committees  before  March 
1st  of  each  year.  The  House  would  then  adhere  to  the  following  timetable:  by  March 
26th  the  House  would  pass  interim  supply  for  April,  May  and  June.  The  main 
Estimates  were  to  be  out  of  Standing  Committees  and  passed  by  May  31st  and 
supplementary  and  additional  Estimates  were  to  be  approved  by  December  10th, 
March  26th  and  June  30th  depending  upon  when  they  were  presented.  These 
recommendations  were  adopted  and  implemented  by  the  House. 

In  order  to  replace  the  lost  opportunity  for  those  wide  ranging  policy  debates  that 
occurred  in  the  Committee  of  Supply,  there  would  be  twenty-five  allotted  days  in 
each  Session  in  which  the  opposition  parties  could  choose  to  discuss  Supply  or  any 
other  matter  coming  within  the  jurisdiction  of  Parliament.  Provision  was  also  made 
for  motions  of  no  confidence  and  debate  upon  those  motions.  Further  days  were  set 
aside  for  debates  on  final  and  supplementary  Estimates.  All  speeches  on  debate  were 
to  be  limited  to  twenty  minutes  except  for  the  principal  spokesman  on  both  sides  of 
the  motion  or  an  amendment  who  would  be  given  thirty  minutes. 

The  Committee  of  Ways  and  Means  concerned  itself,  as  in  Britain,  with  the  revenue 
side  or  the  flow  of  money  into  the  Consolidated  Revenue  Fund  in  the  form  of  taxes, 
custom  duties  and  excise  taxes.  The  Committee  examined  amendments  making 
adjustments  in  the  rates  of  taxation  needed  to  generate  the  revenues  required  to  meet 
the  expenditures  considered  by  the  Committee  of  Supply. 

Prior  to  the  procedural  changes  of  the  1960’s,  the  Minister  of  Finance  would  move, 
in  March  or  April  of  each  year,  "that  the  House  resolve  itself  into  the  Committee  of 
Ways  and  Means"  to  consider  the  "budget  resolutions"  which  preceded  the  amending 
bills.  The  Minister’s  speech  in  support  of  the  motion  was  his  "budget  speech"  in 
which  he  presented  a  review  of  the  state  of  the  economy,  of  the  Government’s 
financial  operations  during  the  preceding  year,  and  the  changes  in  financial  policy 
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which  he  proposed  in  order  to  achieve  appropriate  developments  in  the  national 
economy. 

Once  again,  the  Committee  on  Procedure  recommended  and  the  House  adopted 
abolition  of  the  Committee  of  Ways  and  Means.  The  Ways  and  Means  resolutions  are 
no  longer  debated  separately  but  are  considered  along  with  the  general  budget 
motion  moved  by  the  Minister  of  Finance,  "that  this  House  approves  in  general  the 
budgetary  policy  of  the  Government".  The  various  tax  proposals  such  as  the 
introduction  of  new  taxation  measures  or  the  amendment  of  existing  taxing  statutes 
are  now  discussed  when  the  bills  to  implement  the  changes  are  before  the  House. 

(c)  Improving  Financial  Management 

While  the  subject  of  the  federal  Royal  Commission  on  Financial  Management  and 
Accountability ,  frequently  referred  to  as  the  Lambert  Report,  is  the  subject  of  a 
separate  paper,  it  does  indicate  possible  directions  in  which  Estimates  approval  in 
Ottawa  may  move  in  the  coming  years.  It  may  also  reflect  the  feeling  that  many  of 
the  procedural  changes  made  in  1965-68  are  now  viewed  as  being  less  than  wholly 
successful.  There  is  the  feeling  that  many  of  the  automatic  time  limits  imposed  have 
tended  to  weaken  what  "power  over  the  purse"  Parliament  might  have  previously 
exercised. 


The  Commission  notes: 


Parliament  has  three  tasks  to  perform ,  to  legislate,  to  grant  supply  and  to 
authorize  the  levying  of  taxes,  and,  ultimately,  to  support  or  replace  the 
Ministry.  Normally  it  performs  these  tasks  by  granting,  or  refusing, 
assent  a  fter  a  process  o f  public  scrutiny  and  debate,  to  measures  proposed 
by  the  Government.  However,  responsibility  for  governing  the  country  is 
vested  not  in  Parliament  but  in  ministers  of  the  Crown.  Parliament's 
responsibility,  which  is  of  no  less  importance,  is  the  continuous  scrutiny 
that  it  is  empowered  to  maintain  over  the  Government’s  implementation  of 
the  measures  to  which  Parliament  has  given  assent... 

The  key  to  Parliament's  role  as  a  body  to  which  accountability  is  owed  for 
the  administration  of  Government  has  always  been  the  need  for 
Parliament’s  approval  of  Government  expenditure  and  its  powers  to  review 
that  expenditure.  Parliament’s  ability  to  undertake  this  task,  both  at  the 
time  expenditure  is  proposed  and  after  it  has  been  made,  must  be 
reinforced  and  improved. 
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we  have  concluded  that  ways  must  be  found  to  improve  the 
accountability  of  the  Government  to  Parliament  and  its  committees .9 


The  Commission  continues 


...  the  Estimates  reflect  the  Government’s  plan  for  the  coming  fiscal  year 
by  underlining  its  intention  to  pursue  certain  goals  through  establishing , 
continuing,  expanding,  modifying,  or  eliminating  programs.  Finally,  the 
Estimates  are  the  culmination  of  a  long  series  of  negotiations,  discussions, 
and  compromises  regarding  resource  allocation. 

The  Estimates  are,  therefore,  the  foundation  upon  which  each  minister's 
accountability  to  Parliament  must  be  based  and  it  is  evident  that  the 
manner  in  which  their  preparation  and  approval  takes  place  should  reflect 
their  primary  importance  and  accountability ,10 


The  Commission  recommends  three  necessary  improvements: 


1.  The  upgrading  of  the  quality  and  relevance  of  information  on 
financial  and  administrative  performance  available  to  M.P.’s; 

2.  The  reorientation  of  the  attitudes  of  M.P.’s,  ministers  and 
officials  involved  in  Estimates  preparation  and  review;  and 

3.  Changing  procedures  and  adopting  new  ways  of  making  the 
approval  and  approval  process  more  meaningful  and 
productive,11 


9 Royal  Commission  on  Financial  Management  and  Accountability ,  Queen’s  Printer, 
Ottawa,  1978,  pages  370-371. 

10Ibid,  page  384. 

uIbid ,  page  385. 
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II.  ESTIMATES  AND  SUPPLY  IN  ONTARIO 
(a)  The  Budget  and  Preparation  of  Estimates 

As  noted  earlier,  the  Estimates  are  prepared  by  the  minister  and  the  officials  of  each 
ministry  and  contain  their  "estimates''  as  to  the  amount  required  by  them  for 
expenditure  on  the  various  programs  for  which  they  are  responsible  during  the  fiscal 
year.  After  these  Estimates  receive  the  scrutiny  and  approval  of  the  Treasurer  and 
Management  Board  of  Cabinet  they  are  placed  before  the  Legislature  for  approval. 
The  Estimates  are  generally  placed  before  the  House  in  April  or  early  in  May. 
Standing  Order  56  requires  all  main  Estimates  to  be  presented  to  the  House  not  later 
than  five  Sessional  days  following  presentation  of  the  Budget.12 

While  responsibility  for  scrutinizing  ministry  Estimates  now  rests  largely  with 
Management  Board,  the  Treasurer  in  the  preparation  of  his  Budget  retains 
considerable  influence  over  provincial  spending.  The  Ministry  of  Treasury  and 
Economics  Act  provides  in  subsection  5(1)  that  the  Treasurer  shall, 

...  recommend  to  the  Executive  Council  finance,  economic,  accounting  and 
taxation  policy,  supervise,  direct  and  control  all  finance,  economic, 
statistical  and  accounting  functions  and  manage  the  Consolidated  Revenue 
Fund  and  all  public  money}7. 


The  more  detailed  review  of  proposed  expenditures  used  to  be  undertaken  by  the 
Treasury  Board  of  Ontario.  In  its  Second  and  Third  Interim  Reports,  however,  the 
Committee  on  Government  Productivity  recommended  that  it  should  be  a  function 
of  the  new  proposed  Management  Board  of  Cabinet  to  include  in  its  operations 
"program  analyses,  policy  and  common  services,  consolidation  of  departmental 
estimates,  management  improvement  and  overall  organization  design".14 


12Standing  Orders  of  the  Legislative  Assembly,  Clerk  of  the  Legislative  Assembly, 
Toronto,  1989. 

13R.S.O.  1980,  c.  291. 

14Committee  on  Government  Productivity,  Interim  Report  Number  Two,  The 
Queen’s  Printer  and  Publisher,  Toronto,  1971,  page  9. 
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In  a  later  report,  the  Committee  on  Government  Productivity  stated  that. 


the  preparation  and  substantiation  of  annual  Estimates  is  a  basic  element 
in  one  of  the  most  important  decision-making  processes  in  government. 
Working  to  a  deadline  imposes  decision .  even  though  all  the  facts  may  not 
be  available.  Cabinet  has  the  primary  role  in  determining  and  establishing 
government  budgetary  levels.  Consequently,  program  managers  should  be 
explicitly  briefed  by  the  Management  Board  on  what  is  expected  in  the 
preparation  and  submission  of  Estimates .15 


As  a  result  of  these  recommendations,  Management  Board  of  Cabinet  has  been  given 
a  broad  range  of  duties.  The  Management  Board  of  Cabinet  Act,  subsection  3(1)  sets 
forth  the  duties  of  the  Board.  In  part  it  directs  Management  Board: 


(b)  To  direct  the  preparation  and  review  of  forecasts, 
estimates  and  analyses  of  revenues,  expenditures, 
commitments  and  other  data  pertaining  to  authorized  or 
proposed  programs  and  to  assess  the  results  thereof; 

(c)  To  control  expenditures  of  public  money  within  the 
amounts  appropriated  or  otherwise  provided  for  by  the 
Legislature .16 


In  preparation  for  the  delivery  of  his  Budget  in  April  or  May,  the  Treasurer  reviews 
the  aggregate  expenditure  estimates  of  certain  programs  of  each  ministry.  Simply 
because  of  its  size,  government  expenditure  has  become  a  major  tool  of  fiscal  policy 
within  the  Province. 


(b)  Voting  of  Supply  in  Ontario 


Until  1970  procedure  in  Ontario  with  respect  to  the  voting  of  supply  and 
consideration  of  government  expenditure  within  the  Committee  of  Supply  was 
similar  to  that  of  the  Canadian  House  of  Commons  prior  to  the  procedural 
amendments  of  1965  and  1968.  In  the  1969  Report  of  the  Select  Committee  on  Rules 


15Committee  on  Government  Productivity,  Interim  Report  Number  Nine,  The 
Queen’s  Printer  and  Publisher,  Toronto,  1973,  page  63. 

16R.S.O.  1980,  c.  254. 
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and  Procedures 17  it  was  noted  that  during  the  28th  Parliament  (1968)  over  48  per 
cent  of  the  time  of  the  House  was  spent  dealing  with  Estimates  of  the  various 
departments.  Forecasts  indicated  that  with  respect  to  the  1969  Estimates,  double  the 
time  would  be  required  by  the  House.  The  Committee  also  regretted  that  members 
of  the  Assembly  were  not  able  to  directly  question  civil  servants  who  were  involved 
in  carrying  out  the  day-to-day  operations  of  the  departments  of  government.  It  was 
felt  that  a  committee  atmosphere  would  give  more  freedom  of  action  and  would 
provide  an  opportunity  to  question  senior  civil  servants  directly.  The  committee 
therefore  recommended  that  not  less  than  three  departmental  estimates  be  referred 
to  one  or  more  standing  committees  on  estimates.  It  was  felt  that  the  number  of 
estimates  which  could  be  sent  to  a  committee  was  limited  by  the  availability  of  staff 
for  such  committees  and  the  heavy  work  load  Members  already  carried  with  respect 
to  attendance  on  other  committees  and  in  the  House. 

As  a  consequence,  the  House  in  1970  adopted  new  Standing  Orders  concerning 
Supply,  which  were  to  stay  in  effect  for  almost  seven  years.  The  Committee  of 
Supply  was  allowed  to  sit  a  maximum  of  90  "sittings",  (a  term  defined  to  mean  a 
period  of  2  1/2  hours)  to  dispose  of  all  questions  necessary  to  carry  every  vote  and 
item  of  each  Estimate.  For  any  set  of  Estimates  for  a  department  referred  out  of  the 
House  to  a  Standing  Committee,  four  sittings  were  deducted  from  the  90,  regardless 
of  how  little  or  much  time  the  Standing  Committee  discussed  the  particular 
Estimates.  As  a  further  limit,  all  Estimates  referred  to  a  committee  had  to  be 
referred  out  within  30  Sessional  days  of  presentation  of  the  Budget,  and  had  to  be 
reported  back  to  the  House  within  75  Sessional  days  from  the  presentation  of  Budget. 
Those  reports  could  then  be  debated  in  the  House  for  a  maximum  of  one  sitting  for 
each  Estimate. 

The  purpose  of  these  changes  was  to  limit  the  amount  of  time  actually  spent  dealing 
with  Estimates  within  the  Committee  of  Supply,  thus  freeing  up  House  time  for 
legislation.  Another  purpose  was  to  encourage  debate  on  the  Estimates  of  most  (if 
not  all)  departments.  Finally,  it  was  hoped  that  these  changes  would  encourage 
debate  at  high  policy  level,  rather  than  on  administrative  details  or  parish 
pump-priming. 


17 Re  port  of  the  Select  Committee  on  Rules  and  Procedures ,  The  Queen’s  Printer  and 
Publisher,  Toronto,  1969. 
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Changing  procedures  did  not  lead  to  a  change  in  outcome.  When  a  Select  Committee 
in  1975-76  reviewed  the  Supply  procedures,  it  found  that  Members  of  ten  were  caught 
by  surprise  when  an  Estimate  was  called  for  debate  in  the  House,  or  that  an 
Opposition  Critic  had  related  Estimates  going  on  in  both  House  and  committee  at  the 
same  time,  and  that  there  still  was  not  enough  time  to  do  each  Estimate.  The 
Committee  wanted  an  orderly,  predictable  scheduling,  minimal  chance  of  overlay 
and  (to  overcome  the  annual  problem  of  running  out  of  time  in  December)  it  wanted 
a  specific  number  of  hours  for  each  department’s  Estimate:  the  important  or  topical 
would  be  done  first  and  fully,  the  least  important  would  be  at  the  end,  when  time 
was  scarce. 

These  proposals  were  embodied  in  provisional  Standing  Orders,  adopted  by  the  House 
first  on  December  16,  1976.  They  were  extended  for  further  trial  on  June  27,  1977 
(after  the  Minority  Government  of  1975  was  re-elected  as  a  Minority).  They  were 
adopted  as  permanent  Standing  Orders  on  December  14,  1978. 

Under  those  Standing  Orders,  on  the  date  that  the  Budget  is  presented,  an  order  is 
placed  on  the  order  paper  for  "House  in  Committee  of  Supply".  All  main  Estimates 
w-ere  to  be  presented  to  the  House  not  later  than  five  days  following  the  presentation 
of  the  Budget.  A  total  of  420  hours  was  allotted  for  consideration  of  all  Estimates 
whether  in  Committee  of  Supply  or  any  Standing  Committee.  This  was  about  50  per 
cent  more  time  than  was  available  under  the  previous  rule.  Approximately  half  the 
Estimates  had  to  be  referred  to  Standing  Committees.  Not  more  than  two  Standing 
or  Select  Committees  could  consider  Estimates  at  the  same  time  concurrent  with  the 
House.  No  Estimates  were  to  be  considered  from  the  same  policy  field  in  the  House 
and  in  a  Standing  or  Select  Committee  at  the  same  time.13  Any  Estimate  that  was 
not  referred  to  a  Standing  Committee  went  automatically  to  Committee  of  Supply  in 
the  House. 


18Legislative  Assembly  of  Ontario  Standing  Orders,  The  Queen’s  P{rinter  and 
Publisher,  Toronto,  1969. 
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(c)  The  Present  Procedure  for 

Estimates  in  the  House  in  Ontario 

In  October,  1989,  the  present  Standing  Orders  were  adopted  by  the  Legislative 
Assembly  of  Ontario,  and  significant  changes  were  made  to  the  procedure  for  the 
passage  of  Estimates  in  the  House. 

The  Estimates  must  still  be  presented  to  the  House  not  later  than  five  Sessional  days 
after  the  day  on  which  the  Budget  is  presented,  but  the  role  of  the  House  in 
Committee  of  Supply  has  been  reduced  to  six  hours  of  debate  following  approval  of 
Estimates  by  the  Standing  Committee  on  Estimates.  The  new  procedure  recognizes 
as  having  equivalent  status  to  ministries  the  "offices"  that  are  presided  over  by 
ministers.  For  some  time  there  has  been  the  Office  of  the  Ombudsman  and  the 
Provincial  Auditor,  but  following  the  change  of  government  in  1985,  the  concept  was 
extended  to  other  areas  of  responsibility  such  as  the  Office  for  Senior  Citizens’ 
Affairs  and  the  Office  for  Disabled  Persons. 

Standing  Order  5719  provides  that,  in  each  fiscal  year,  the  Estimates  of  at  least  six 
and  not  more  than  twelve  ministries  and  offices  will  be  considered  by  the  Standing 
Committee  on  Estimates.  The  Estimates  to  be  considered  by  the  Standing  Committee 
on  Estimates  are  chosen  by  the  members  of  the  Committee  after  the  Estimates  are 
recommended  to  the  House  by  the  Lieutenant  Governor.  The  Official  Opposition 
is  given  first  choice,  followed  by  the  Party  with  the  third  highest  representation  in 
the  House,  and  then  the  Party  forming  the  government.  The  choice  is  made  in  two 
"rounds",  and  a  Party  may  choose  one  or  two  ministries  or  offices  in  each  round. 
The  Standing  Committee  on  Estimates  is  allowed  fifteen  hours  of  debate  for  the 
Estimates  chosen  by  each  Party  in  each  round.  Thus,  if  two  ministries’  or  offices’ 
Estimates  are  chosen,  the  fifteen  hours  must  be  allocated  between  them.  If  only  one 
ministry  or  office  is  chosen  in  the  round  by  a  Party,  the  whole  fifteen  hours  allowed 
to  that  Party  in  that  round  can  be  devoted  to  the  debate  of  the  Estimates  of  that 
ministry  or  office. 


19Standing  Orders  of  the  Legislative  Assembly,  Clerk  of  the  Legislative  Assembly, 
Toronto,  1989. 
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Under  Standing  Order  58, 20  those  Estimates  that  are  not  chosen  for  consideration 
by  the  Standing  Committee  are  "deemed  to  be  passed  by  the  Committee  and  shall  be 
reported  back  to  the  House".  The  Estimates  that  have  not  been  chosen  are  deemed 
to  be  concurred  in  by  the  House,  and  thus  the  Estimates  that  are  not  to  be  debated 
by  the  Standing  Committee  on  Estimates  receive  no  further  consideration.  The  new 
procedure  significantly  reduces  the  time  spent  in  debating  Estimates,  but 
concentrates  that  time  on  those  ministries  and  offices  that  members  of  the  House  feel 
deserve  inquiry. 

Supplementary  Estimates  are  dealt  with  in  the  same  way  as  the  Main  Estimates. 
Those  of  aministryoroffice  whose  Main  Estimates  have  been  selected  for  debate  are 
debated  by  the  Standing  Committee  on  Estimates,  but  no  additional  time  is  given  for 
the  consideration  of  the  Supplementary  Estimates.  The  Supplementary  Estimates  of 
a  ministry  or  office  that  has  not  been  selected  for  debate  are  deemed  to  be  reported 
to  the  House  by  the  Committee  and  to  be  concurred  in  by  the  House.  This  procedure 
has  the  drawback  that  once  a  ministry  knows  that  its  Main  Estimates  have  not  been 
chosen,  it  can  put  forward  a  Supplementary  Estimate  in  the  knowledge  that  it  will 
not  be  debated.  The  Supplementary  Estimate  must  still  receive  approval  of  the 
Management  Board  of  Cabinet  before  it  will  be  recommended  to  the  House  by  the 
Lieutenant  Governor,  but  the  result  of  the  new  Estimates  procedure  is  to  limit 
significantly  the  role  of  the  Legislature  in  scrutinizing  Estimates  and.  in  particular. 
Supplementary  Estimates. 

The  intention  of  the  new  Standing  Orders  to  prevent  unlimited  debate  on  Estimates 
is  further  evidenced  in  Standing  Order  6021  which  requires  that  all  Estimates  being 
considered  by  the  Standing  Committee  on  Estimates  must  be  reported  back  to  the 
House  by  the  third  Thursday  in  November  of  each  year  whether  or  not  the  Standing 
Committee  on  Estimates  has  finished  its  allotted  time  for  debate  on  the  Estimates 
and  Supplementary  Estimates  it  has  chosen  to  consider.  After  that  date,  six  hours 
of  debate  by  the  House  are  provided  for  to  arrive  at  Concurrence  in  all  the  Estimates 
and  Supplementary  Estimates  under  consideration  by  the  Standing  Committee  on 


20Standing  Orders  of  the  Legislative  Assembly,  Clerk  of  the  Legislative  Assembly, 
Toronto,  1989. 
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Estimates.  At  the  end  of  those  six  hours,  or  at  such  earlier  time  as  debate  is 
completed.  Standing  Order  61(c)22  requires  that 


the  Speaker  shall  put  every  question  necessary  to  dispose  of  the  Order  for 
Concurrence  in  Supply  for  each  of  the  ministries  and  offices  named  in  the 
Committee’s  report.  No  amendment  to  any  question  may  be  moved. 


In  the  Estimates  for  the  fiscal  year  beginning  April  1,  1990,  Estimates  for  thirty-six 
ministries  and  offices  were  recommended.  Under  the  procedure  adopted  in  the  1989 
Standing  Orders  no  more  than  twelve  of  those  ministries  and  offices  will  have  their 
Estimates  debated.  This  reduction  in  the  importance  traditionally  accorded  to  the 
role  of  the  House  in  the  approval  of  spending  by  the  Crown  seems  to  represent  the 
evolution  of  an  increased  emphasis  on  the  role  of  the  Legislature  in  Ontario  in  its 
law-making  function  and  a  recognition  of  the  trend  of  Opposition  parties  to  seek 
emergency  and  special  debates  on  current  issues  where  the  government  is  felt  to  be 
liable  to  criticism  and  increased  accountability.  Parliament  has  clearly  won  the 
struggle  with  the  Crown  for  control  of  taxation  and  spending  in  our  system  of 
government.  In  that  struggle  the  Estimates  process  played  an  important  part,  but  the 
growth  of  party  politics  has  reduced  the  importance  of  that  process.  The  place  of 
government  in  the  economy  seems  to  require  that  its  programs  proceed  without  the 
interruption  and  uncertainty  inherent  in  the  earlier  Estimates  procedures. 
Withholding  the  authority  to  spend  from  the  government  has  too  many  political 
complications  for  both  the  government  and  the  Opposition  today  to  make  it  an 
effective  weapon  for  the  Opposition.  Television  and  newspaper  coverage  of 
Opposition  concerns  expressed  in  question  period  and  through  emergency  debates 
have  become  preferred  methods  for  drawing  the  public’s  attention  to  the  complaints 
against  government  programs  and  policies. 


22Standing  Orders  of  the  Legislative  Assembly,  Clerk  of  the  Legislative  Assembly, 
Toronto,  1989. 
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Before  a  minister’s  Estimates  are  considered.  Standing  Order  6l23  requires  that. 


The  minister  or  person  answerable  for  the  Estimates  considered  by  the 
Standing  Committee  on  Estimates  shall  provide  each  member  of  the 
Committee  and  the  Clerk  of  the  Committee  with  advance  briefing  material 
which  shall  include  such  information  as  growth  rates,  interim  expenditures 
for  the  previous  fiscal  year ,  and  an  explanation  of  the  programs  and 
funding  by  particular  item. 


Clause  (a)  of  Standing  Order  6224  provides: 


On  the  first  item  of  the  first  vote  of  each  set  of  Estimates,  a  representative 
of  each  recognized  Party  may  speak  for  not  more  than  30  minutes  and  the 
minister  or  person  answerable  for  the  Estimates  is  allowed  not  more  than 
30  minutes  for  a  right  of  reply.  Thereafter,  the  Chair  of  the  Standing 
Committee  on  Estimates  shall  ensure  that  the  members  adhere  strictly  to 
the  vote  and  item  under  consideration  and  shall  apportion  the  remaining 
time  among  the  recognized  Parties  on  the  Committee. 


Once  all  of  the  various  Estimates  have  been  concurred  in,  that  is,  have  cleared  a  vote 
in  the  full  House,  the  Supply  Act  for  that  fiscal  year  is  given  three  readings.  That 
Act  authorizes  the  payment  out  of  the  Consolidated  Revenue  Fund  of  the  aggregate 
amount  of  all  Estimates  concurred  in  for  the  fiscal  year.  Attached  to  the  Supply  Act 
is  a  schedule  setting  out  the  Estimates  amount  for  each  ministry.  The  expenditure 
authorized  by  the  Supply  Act  must  be  applied  only  in  accordance  with  the  votes  and 
items  of  the  Estimates  and  Supplementary  Estimates  upon  which  the  schedule  is 
based.  There  is  a  narrow  exception  to  this  rule  where  powers  and  duties  are 
transferred  from  one  ministry  to  another. 

It  is  the  Supply  Act  in  each  year  that  "appropriates"  to  the  votes  and  items  of  the 
Estimates  and  Supplementary  Estimates  in  which  the  House  has  concurred  in  Supply 
the  amounts  of  expenditure  shown  for  those  votes  and  items.  The  Supply  Act  also 
authorizes  the  expenditures  of  the  scheduled  Estimates  and  Supplementary  Estimates 
for  the  balance  of  the  fiscal  year.  Until  this  Act  is  passed,  the  authority  for 
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expenditure  by  the  Crown  of  the  amounts  shown  in  the  Estimates  and  Supplementary 
Estimates  is  conferred  by  the  House  by  a  resolution  granting  Interim  Supply  to  the 
Crown. 

In  Ontario,  Interim  Supply  is  granted  for  a  specified  time  to  the  Crown,  but  the 
amount  of  the  authorized  expenditure  is  not  fixed.  Instead,  the  usual  Resolution 
provides  that  the  expenditures  made  under  the  authority  of  Interim  Supply  shall  be 
allocated  to  the  votes  and  items  of  the  Estimates  finally  approved  by  the  House. 

Ontario  does  not  have  a  Committee  of  Ways  and  Means.  Instead,  the  Treasurer  of 
Ontario  moves,  immediately  prior  to  the  reading  of  his  Budget  address  that  "This 
House  approves  in  general  the  budgetary  policy  of  the  Government".  Following  the 
day  of  the  Budget,  the  House  takes  several  days  to  debate  its  contents.  Opposition 
Treasury  Critics  go  first,  then  backbenchers  (and  Ministers)  in  rounds  by  party.  The 
motion  for  approval  of  the  Government’s  budgetary  policy,  subject  to  one 
amendment  by  each  of  the  Opposition  Parties,  is  not  actually  voted  on  until  many 
months  later,  when  the  consideration  of  the  Estimates  has  been  completed,  usually 
the  end  of  a  sitting  before  Christmas.  In  practice,  after  the  first  five  or  seven  days 
of  Budget  Debate,  it  becomes  an  occasional  "filler",  the  only  legislative  forum  in 
which  MPP’s  can  talk  broadly  and  at  length  on  any  Government  policy.  However, 
the  debate  climaxes  dramatically,  usually  on  the  final  day  of  a  Session,  usually  when 
the  two  Opposition  Leaders  and,  finally,  the  Treasurer,  close  the  debate  with 
well-attended  speeches. 

As  is  now  the  case  with  federal  proposals  for  taxation,  the  various  taxing  statutes  are 
debated  not  in  Committee  but  rather  in  the  course  of  receiving  three  readings  in  the 
Legislature. 
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III.  APPROPRIATIONS 


(a)  General 

Both  the  Financial  Administration  Act  and  the  Ministry  of  Treasury  and  Economics 
Act 26  define  an  appropriation  as  follows: 

"Appropriation"  means  an  authority  to  pay  money  out  of  the  Consolidated 
Revenue  Fund. 


Nowhere  in  Ontario’s  legislation  is  there  a  provision  similar  to  that  found  in  section 

*}  7 

26  of  the  Financial  Administration  Act  (Canada).  That  section  provides: 


Subject  to  the  Constitution  Acts,  1867  to  1982,  no  payment  shall  be  made 
out  of  the  Consolidated  Revenue  F und  without  the  authority  of  Parliament. 


This  section  is  no  more  than  a  codification  of  Parliamentary  practice.  In  Ontario, 
constitutional  and  parliamentary  practice  are  to  the  same  effect.  The  Crown  may  not 
spend  without  the  Legislature’s  approval,  and  the  Legislature  may  not  spend  without 
a  request  for  the  expenditure  from  the  Crown.  The  Estimates  submitted  by  the 
Crown  to  the  Legislature  for  the  approval  of  the  Legislature  for  the  spending  of  the 
money  estimated  to  be  required  for  government  are  preceded  by  a  message  from  the 
Lieutenant  Governor  in  these  words: 

The  Lieutenant  Governor  transmits  Estimates  of  certain  sums  required  for 
the  services  of  the  Province  for  the  year  ending  31st  March,  19—,  and 
recommends  them  to  the  Legislative  Assembly. 


25R.S.O.  1980,  c.  161. 
26R.S.O.  1980,  c.  291. 
27R.S.C.  1985,  c.  F-l  1. 


-  20  - 


Section  56  of  the  Legislative  Assembly  Act 28  in  Ontario  enacts  the  constitutional 
practice: 


56.  The  Assembly  shall  not  adopt  or  pass  any  vote,  resolution, 
address  or  bill  for  the  appropriation  of  any  part  of  the  Consolidated 
Revenue  Fund,  or  of  any  tax  or  impost,  to  any  purpose  that  has  not  been 
first  recommended  by  a  message  of  the  Lieutenant  Governor  to  the 
Assembly  during  the  Session  in  which  the  vote,  resolution,  address  or  bill 
is  proposed. 


To  this  statutory  requirement  that  money  from  the  Consolidated  Revenue  Fund  may 
not  be  spent,  or  taxes  imposed,  without  a  request  from  the  Crown,  the  Standing 
Orders  of  the  Assembly  add  the  requirement  that  bills  or  resolutions  for  the 
expenditure  of  public  funds  or  imposition  of  taxes  must  be  recommended  by  a 
minister  of  the  Crown.  Standing  Order  5429  states: 


54.  Any  bill,  resolution,  motion  or  address,  the  passage  of  which 
would  impose  a  tax  or  specifically  direct  the  allocation  of  public  funds, 
shall  not  be  passed  by  the  House  unless  recommended  by  a  message  from 
the  Lieutenant  Governor,  and  shall  be  proposed  only  by  a  minister  of  the 
Crown. 


The  expenditure  of  the  Consolidated  Revenue  Fund  requires  the  consent  of  both  the 
Crown  and  the  Legislature.  The  Crown  can  only  spend  what  the  Legislature,  by 
statute  or  by  a  grant  of  Supply,  has  given  it  to  spend.  The  Legislature  can  authorize 
expenditure  only  of  that  which  the  Crown  requests  or  assents  to  by  assenting  to  a 
statute  authorizing  the  expenditure.  The  annual  Supply  Act  is  the  illustration  of  the 
statutory  confirmation  by  both  Crown  and  Legislature  of  the  appropriations 
requested  in  the  Estimates.  These  controls  on  spending  power  have  their  basis  in 
British  constitutional  practice  and  in  sections  54  and  90  of  the  Constitution  Act,  1867 
earlier  referred  to  in  this  paper. 


28R.S.O.  1980,  c.  235. 

29Standing  Orders  of  the  Legislative  Assembly,  Clerk  of  the  Legislative  Assembly, 
Toronto,  1989. 
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An  appropriation  may  be  "voted"  or  "statutory".  A  voted  appropriation  is  one  which 
is  ultimately  authorized  by  the  Supply  Act.  A  statutory  appropriation  is  one  where 
the  authority  to  pay  money  out  of  the  Consolidated  Revenue  Fund  is  found  in  the 
language  of  a  particular  statute.  There  are  a  variety  of  examples.  Section  13  of  the 
Ontario  Municipal  Improvement  Corporation  Act30  provides. 


13.-(1)  The  Lieutenant  Governor  in  Council  may  authorize  the 


Treasurer, 

(a) 

to  purchase  any  debentures,  bills  or  notes  of  the 
Corporation;  and 

(b) 

to  make  advances  to  the  Corporation  in  such 
amounts,  at  such  times  and  on  such  terms  and 
conditions  as  the  Lieutenant  Governor  in  Council 
considers  expedient. 

(2)  The  moneys  required  for  the  purposes  of  subsection  ( 1) 

shall  be  paid  out  of  the  Consolidated  Revenue  Fund. 

The  words  underlined  above  must  be  present  in  order  for  there  to  be  a  statutory  right 
of  payment.  Frequently,  a  new  program  will  be  instituted  by  statute.  If  a  program 
comes  into  being  after  the  commencement  of  a  new  fiscal  year,  no  moneys  may  have 
been  provided  for  the  program  within  ministry  Estimates.  Authorizing  legislation 
such  as  that  used  in  the  Ontario  Pensioners  Property  Tax  Assistance  Act.  1980 31  is 
then  appropriate: 


18.  The  moneys  required  for  the  purposes  of  this  Act  shall, 
until  the  3 1st  day  of  March.  1981.be  paid  out  of  the  Consolidated  Revenue 
Fund  and  thereafter  shall  be  paid  out  of  the  moneys  appropriated  therefor 
by  the  Legislature. 


Where  a  new  program  of  spending  is  not  authorized  by  legislation.  Supplementary 
Estimates  would  be  needed. 


30R.S.O.  1980,  c.  349. 
31S.O.  1980,  c.  18. 
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In  1990  in  Ontario,  just  over  ten  per  cent  of  the  province’s  annual  expenditures  is 
composed  of  "statutory  votes".  The  major  component  of  these  statutory  items  is  the 
interest  payments  on  Ontario’s  public  debt  payable  directly  from  the  Consolidated 
Revenue  Fund  pursuant  to  section  18  of  the  Financial  Administration  Act.32 

The  responsibility  to  insure  that  an  appropriation  exists  ultimately  rests  with  the 
Treasurer  of  Ontario.  Subsection  10(1)  of  the  Ministry  of  Treasury  and  Economics 
Act 33  provides  that  the  Treasurer  of  Ontario  may  withhold  the  issue  of  a  cheque  for 
the  payment  of  public  money  if  he  has  reason  to  believe  that  there  is  no  authority 
for  the  payment.  Where  the  Treasurer  believes  there  is  no  authority,  the  matter  may 
be  referred  to  Management  Board  of  Cabinet  for  determination. 

The  responsibility  for  the  conduct  of  the  financial  business  and  affairs  of  each 
ministry  rests  with  the  responsible  minister,  and  any  accounts,  prior  to  being 
recommended  to  the  Treasurer  for  payment,  must  be  checked  and  examined  in  detail 
and  certified  as  correct  by  the  appropriate  officials  of  the  ministry.  In  addition, 
every  ministry  is  required  to  supply  the  Treasurer  with  such  information  concerning 
its  powers,  duties,  activities,  organization,  financial  transactions  and  methods  of 
business  as  he  from  time  to  time  requires.  Further,  the  Treasurer  is  granted  access 
to  all  books,  accounts,  financial  records,  reports,  files  and  other  papers  or  property 
belonging  to  or  in  use  by  a  ministry. 

Another  area  that  deserves  some  comment  here  is  the  question  of  when  legislation  is 
needed  to  enter  contracts  or  to  make  payments  to  the  public. 

It  is  generally  other  lawyers  who  raise  the  question  as  to  whether  legislation  is 
required  before  a  contract  is  entered  into  or  payment  made. 

In  my  view,  once  money  has  been  voted  for  a  particular  purpose,  no  further 
authority  is  needed  for  the  Crown  to  spend  the  money  for  that  purpose  -  for  example, 
money  paid  out  on  ERDA  Programs  or  payments  to  consultants.  You  do  not  need  a 


32R.S.O.  1980,  c.  161,  as  amended  by  S.O.  1984,  c.  37,  s.  7. 

33R.S.O.  1980,  c.  291. 

34 Ministry  of  Treasury  and  Economics  Act ,  R.S.O.  1980,  c.  291,  ss.  10  and  1 1. 
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separate  piece  of  legislation  authorizing  a  minister  to  enter  into  ERDA  agreements 
or  consulting  contracts  if  the  necessary  funds  have  been  authorized. 

If  Treasury’s  estimates  contain  an  item  for  $10,000,000  for  pulp  and  paper  grants  or 
S100,000  for  the  Conference  Board  of  Canada,  that  is  the  full  authority  to  make  the 
payment. 


The  legislative  authority  for  any  voted  payment  is  ultimately  the  Supply  Act. 


When  should  legislation  be  used? 


(1)  Where  payments  will  be  made  to  a  wide  segment  of  the  public, 
e.g.  grants  under  the  Small  Business  Development  Cor porations 
Act 35  or  pensioner  property  tax  assistance  grants.36 

(2)  Where  you  want  to  impose  conditions  upon  eligibility  or  the 
amount  of  money  payable. 

(3)  Where  you  want  the  right  to  audit  the  payments  made  or  to 
impose  penalties  for  misuse. 

(4)  Where  the  government  wishes  the  program  to  have  high  profile. 


All  other  payments,  not  expressly  contemplated  by  legislation,  may  be  made  if 
appropriated  as  either  a  statutory  or  voted  item. 


(b)  Interim  Supply 

As  noted  earlier,  the  Supply  Act  authorizing  payment  of  money  from  the 
Consolidated  Revenue  Fund  in  accordance  with  the  votes  and  items  of  the  Estimates 
is  frequently  not  passed  until  late  December  of  the  fiscal  year  to  which  it  applies. 
Pending  the  voting  of  supply,  expenditures  out  of  the  Consolidated  Revenue  Fund 
are  authorized  by  interim  supply. 


35R.S.O.  1980,  c.  475. 

36Ontario  Pensioners  Property  Tax  Assistance  Act ,  R.S.O.  1980,  c.  352. 
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The  Treasurer  of  Ontario  moves  the  motion  for  interim  supply.  Under  Standing 
Order  63, 37  a  motion  for  interim  supply  requires  notice  and  the  motion  must  not 
exceed  a  period  of  supply  greater  than  six  months.  In  fact,  most  interim  supply 
motions  now  cover  only  a  three-month  period.  The  motion  is  as  follows: 


That  the  Treasurer  of  Ontario  be  authorized  to  pay  the  salaries  of  civil 
servants  and  other  necessary  payments  pending  the  voting  of  supply  for 

the  period  commencing  April  1, ...  and  ending  June  30 . such  payments 

to  be  charged  to  the  proper  appropriation  following  the  voting  of  supply. 


Prior  to  the  end  of  that  three  month  period,  a  new  interim  supply  motion  is  moved 
and  adopted.  The  dates  in  the  notice  of  motion  can  be  amended,  within  the 
six-month  rule. 

The  use  of  the  interim  supply  motion  first  commenced  in  Canada  in  1891.  Norman 
Ward,  in  his  book  The  Public  Purse  notes: 


Interim  supply ,  as  the  name  suggests,  involves  granting  the  executive 
enough  money  to  tide  it  over  current  expenditures,  or  expenditures  in  the 
immediate  future,  while  the  House  reserves  to  itself  the  right  to  refuse  to 
grant  the  bulk  of  the  supply  asked  for,  pending  its  further 
consideration ,38 


All  of  this  is  fine,  provided  that  the  various  ministry  estimates  are  considered  early 
enough  in  the  fiscal  year.  Many  ministries  do  not,  however,  have  their  estimates 
considered  until  well  into  the  third  quarter  of  the  fiscal  year.  Indeed,  the  Supply  Act 
has  been  voted  as  late  as  June  of  the  fiscal  year  following  the  fiscal  year  to  which 
it  applies.  This  occurred  in  1988  for  fiscal  year  1987-88.  The  Act,  which  received 
Royal  Assent  on  June  1,  1988,  was  deemed  to  have  come  into  force  on  March  31,  1988 
so  as  to  be  within  the  fiscal  year  to  which  it  applied.39 


37Standing  Orders  of  the  Legislative  Assembly,  Clerk  of  the  Legislative  Assembly, 
Toronto,  1989. 

38Ward,  Norman,  The  Public  Purse ,  Toronto  (1962),  page  228. 

39S.O.  1988,  c.  28. 
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As  Norman  Ward  has  observed,  the  practice  of  voting  interim  supply  involves  a 
weakening  of  the  Legislature’s  control  over  supply. 


The  mere  taking  of  interim  supply  involved  an  implicit  assumption  that  the 
entire  amount  would  in  due  course  be  granted,  and  thus  was  overt  evidence 
of  the  hardening  of  the  executive’s  attitude  to  the  voting  of  supply  by  the 
House.  Further,  if  Members  had  a  case  for  reducing  or  eliminating  any 
particular  amount  in  the  Estimates,  the  case  was  sensibly  weakened  by  the 
automatic  granting  of  sufficient  funds  to  carry  the  relevant  service 
forward  for  another  month  or  two  at  the  level  planned  by  the  executive ,40 


(c)  Supplementary  Estimates  and  Management  Board  Orders 

Supplementary  Estimates  are  generally  placed  before  the  Legislature  in  the  latter 
part  of  the  fiscal  year  to  seek  funding  for  a  new  government  program  or  to  request 
additional  funds  for  an  existing  program  when  it  is  likely  that  the  funds  shown  in 
the  Main  Estimates  will  not  suffice  for  the  anticipated  expenditures.  While  section 
5  of  the  Management  Board  of  Cabinet  Act41  authorizes  the  use  of  Management 
Board  orders  where  an  appropriation  is  insufficient,  it  is  the  policy  of  Management 
Board  of  Cabinet,  when  large  amounts  of  money  are  involved,  not  to  issue  a 
Management  Board  Order  when  the  House  is  sitting.  In  such  circumstances, 
Supplementary  Estimates  should  be  used.  Management  Board  Orders  may  be 
authorized  only  where  there  is  an  existing  appropriation  and  that  appropriation  is 
insufficient. 

Section  5  of  the  Management  Board  of  Cabinet  Act  reads: 

5.  Where  an  appropriation  is  exhausted  or  a  su  f  ficient  amount 

was  not  provided  and  the  public  interest  or  the  urgent  requirements  of  the 
public  service  necessitate  further  payments,  the  Board,  upon  the  report  of 
the  minister  of  the  ministry  concerned  as  to  the  necessity  for  further 
payments  and  stating  the  reason  why  the  appropriation  is  insufficient  and 
the  amount  estimated  to  be  required,  may  make  an  order  authorizing 
payments  to  be  made  against  such  amount  as  it  considers  proper. 


40Ward,  Norman,  The  Public  Purse ,  Toronto  (1962),  pages  229-230. 
41R.S.O.  1980,  c.  254. 
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To  ensure  that  Management  Board  Orders  are  made  only  for  an  amount  actually 
spend  in  the  fiscal  year  for  which  the  order  is  made  and  that  an  order  is  not  made 
when  surplus  money  in  another  vote  or  item  remains  unspent,  it  is  the  usual  practice 
of  the  Board  to  respond  to  an  application  for  an  order  by  authorizing  the  requesting 
ministry  to  proceed  with  a  particular  expenditure  but  issuing  the  actual  order  only 
near  the  end  of  the  fiscal  year  when  it  is  clear  how  much  has  actually  been  spent 
under  the  authorization  and  what,  if  any,  surpluses  in  other  areas  can  be  used  to 
provide  the  amount  expended.  The  Management  Board  Order  is  then  issued  only  for 
the  net  amount  required  in  excess  of  what  has  been  appropriated.  When,  however, 
it  is  certain  that  the  amount  required  to  be  spent  must  soon  exceed  the  appropriated 
funds,  the  Management  Board  Order  is  made  at  once  in  order  to  approve  the 
expenditure  in  excess  of  the  money  appropriated. 

The  application  to  Management  Board  for  a  Management  Board  Order  must  be  signed 
by  the  minister  of  the  requesting  ministry,  and  it  must  be  stressed  again  that  the 
procedure  of  issuing  a  Management  Board  Order  is  available  only  where  there  is  an 
existing  appropriation  that  is  exhausted  or  can  be  shown  to  be  insufficient  for  the 
balance  of  the  fiscal  year.  To  authorize  the  expenditure  of  money  for  which  no 
appropriation  exists  a  Supplementary  Estimate  is  required  no  matter  how  small  the 
amount  involved. 

A  final  point  to  be  made  on  this  subject  is  that  a  Management  Board  Order  is  not 
necessary  where  the  appropriation  in  question  is  authorized  by  statute.  The 
authorizing  statute  contains  its  own  authority  for  the  expenditure,  and  although  an 
amount  for  what  may  be  required  in  a  fiscal  year  under  the  statutory  authority  may 
be  shown  in  the  Estimates,  the  amount  is  not  voted  on  by  the  Legislature  in  the 
Estimates,  since  the  authority  for  the  expenditure  has  already  been  given  by  it  by 
statute. 

Clause  12(1  )(e)  of  the  Audit  Act 42  requires  that  the  annual  report  of  the  Provincial 
Auditor  Report  on  all  orders  of  Management  Board  of  Cabinet  made  to  authorize 
payments  in  excess  of  appropriations,  stating  the  date  of  each  order,  the  amount 
authorized  and  the  amount  expended.  Since  the  procedural  changes  for  supply 


42R.S.O.  1980,  c.  35. 
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adopted  by  the  House  in  late  1976  and  now  embodied  in  Standing  Order  64,  all 
Management  Board  Orders  must  be  printed  in  the  Ontario  Gazette,  with  an 
explanation  of  significant  variances  from  printed  Estimates. 

By  way  of  comparison,  in  the  federal  House  of  Commons,  the  Estimates  go  to  the 
various  standing  or  special  committees  before  March  1st  of  each  year.  The  House 
then  adheres  to  the  following  timetable:  by  March  26th  the  House  passes  interim 
supply  for  April,  May  and  June;  the  main  Estimates  must  be  out  of  standing 
committees  and  passed  by  May  31st;  Supplementary  and  additional  Estimates  must 
be  approved  by  December  10th,  March  26th  and  June  30th,  depending  on  when  they 
were  presented.  An  Appropriation  Act  to  vote  the  approved  expenditure  is  passed  at 
each  of  these  points  of  time.  While  Ontario  has  only  one  Supply  Act  a  year,  the 
federal  government  passes  four  or  more  Appropriation  Acts. 

Interim  payments  from  the  Consolidated  Revenue  Fund  are  authorized  in  very 
restricted  situations  where  no  appropriation  by  the  Legislature  for  those  payments 
has  been  made.  Section  14  of  the  Financial  Administration  Act43  provides: 

14.  On  the  application  of  a  minister ,  the  Treasurer  may  make 
interim  payments  from  the  Consolidated  Revenue  Fund  for  goods  or 
services  charged  to  a  ministry  where  the  charges  are  to  be  recovered  from 
another  ministry  or  ministries  or  from  another  appropriation  or  from  the 
sale  to  the  public  of  goods  purchased  with  such  interim  payment. 


This  section  does  not  authorize  an  interim  payment  in  anticipation  of  an 
appropriation  that  does  not  already  exist.  The  section  applies  only  in  cases  of 
charge-backs  for  goods  or  services  purchased  by  a  ministry  the  cost  of  which  will  be 
recovered  from  another  ministry,  from  another  appropriation  authorized  by  the 
Legislature  or  statute,  or  by  selling  the  goods  to  the  public.  An  interim  payment 
should  only  be  made  from  the  Consolidated  Revenue  Fund  when  the  amount  of  the 
payment  is  for  goods  or  services  and  the  amount  of  the  payment  will  be  recovered 
and  so  returned  to  the  Consolidated  Revenue  Fund. 


43R.S.O.  1980,  c.  161,  as  amended  by  S.O.  1984,  c.  37,  s.  6. 
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If  the  interim  payment  is  to  be  recovered  from  "another  appropriation",  it  should  be 
remembered  that,  as  noted  earlier,  an  appropriation  is  defined  in  clause  1(a)  of  the 
Financial  Administration  Act  as  "an  authority  to  pay  money  out  of  the  Consolidated 
Revenue  Fund".  Interim  payments  are  not  made  under  section  14  if  there  is  not 
"another  existing  appropriation".  The  Treasurer’s  authority  does  not  extend  to 
making  interim  payments  against  a  spending  authority  which  may  come  into 
existence  at  some  time  in  the  future.  Use  of  the  term  "appropriation"  connotes  the 
existence  of  another  authority  to  pay  money  out  of  the  Consolidated  Revenue  Fund 
at  the  time  of  the  interim  payment  and  not  at  some  time  in  the  future. 

In  the  case  of  an  interim  payment  to  be  recovered  from  another  ministry  or 
ministries,  the  expanded  definition  of  "ministry"  in  clause  1(h)  of  the  Financial 
Administration  Act  to  include  "a  board,  commission,  authority,  corporation  and  any 
other  agency  of  the  Government  of  Ontario"  should  be  kept  in  mind. 

The  provision  of  section  14  to  allow  interim  payments  to  buy  goods  to  be  sold  to  the 
public  by  a  ministry  was  added  in  1984  to  permit  interim  payments  to  buy  goods  that 
are  to  be  sold  by  agencies  operating  souvenir  boutiques,  etc.  when  the  receipts  from 
such  operations  are  required  to  be  deposited  in  the  Consolidated  Revenue  Fund  in 
accordance  with  the  statutory  or  other  authority  that  establishes  the  agency.  The 
provision  has  particular  relevance  where  the  agency  does  not  have  authority  to  use 
the  income  it  receives  to  carry  out  its  objects,  and  must  rely  on  appropriated  funds 
for  all  of  its  expenditures. 


(d)  Special  Warrants 


Where  a  ministry  has  not  estimated  a  particular  need  and  no  appropriation  of  moneys 
has  been  made  for  the  purpose,  a  ministry  may  seek  a  Special  Warrant  under  section 
4  of  the  Management  Board  of  Cabinet  Act.  There  are  a  number  of  conditions  that 
must  be  met  before  a  Special  Warrant  may  be  used: 

•  The  Legislature  must  not  be  in  Session.  It  must  be  prorogued 
and  not  merely  in  recess. 

•  The  expenditure  must  be  unforeseen  and  urgently  required  for 
the  public  good. 
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•  There  must  be  no  appropriation  of  money  for  the  expenditure. 
(Otherwise  a  Management  Board  Order  would  be  utilized.) 


A  Special  Warrant  is  triggered  by  a  recommendation  by  a  Minister  that  an 
expenditure  is  urgently  required.  The  expenditure  must  be  concurred  in  by  the 
Treasurer  and  the  Chairman  of  Management  Board. 

Special  Warrants  are  rarely  used  because  these  conditions  are  so  restrictive.  Only 
rarely  is  the  Legislature  not  in  Session.  More  frequently  it  is  simply  adjourned.  The 
federal  Financial  Administration  Act  (Canada),4-4  subsection  30(5)  permits  greater  use 
of  Special  Warrants  in  the  federal  government  by  providing  that: 

30 .-(5)  For  the  purposes  of  this  section.  Parliament  shall  be 
deemed  to  be  not  in  session  when  it  is  under  ad  journment  sine  die  or  to  a 
day  more  than  two  weeks  after  the  day  the  Governor  in  Council  made  the 
order  directing  the  preparation  of  the  Special  Warrant. 


Clause  12(2)(d)  of  the  Audit  Act45  requires  that,  in  his  annual  report,  the  Provincial 
Auditor  report  on  "all  Special  Warrants  issued  to  authorize  payments,  stating  the  date 
of  each  Special  Warrant,  the  amount  authorized  and  the  amount  expended."  Standing 
Order  64  requires  that  "a  summary  of  Special  Warrants  shall  be  tabled  on  the  first 
Sessional  day  following  the  issue  of  the  Warrants." 

For  the  first  time  in  many  years  the  government  was  required  to  authorize  all 
expenditures  on  and  after  April  1,  1981  by  Special  Warrant.  The  need  arose  because 
spending  authority  expired  on  March  31  at  the  end  of  the  fiscal  year,  and  the 
Legislature  was  not  in  Session  to  grant  a  new  authority  for  the  beginning  of  the 
upcoming  fiscal  year.  Following  1981,  the  practice  of  using  Special  Warrants  at  the 
beginning  of  a  fiscal  year  became  more  prevalent.  The  new  Standing  Orders 
adopted  in  1989  will,  however,  make  the  practice  of  issuing  Special  Warrants  for  the 
beginning  of  the  fiscal  year  unnecessary  in  the  future,  since  the  House  is  to  be  called 
into  Session  in  March  of  each  year,  and  Interim  Supply  will  now  be  used  to  provide 


44R.S.C.  1985,  c.  F-l  1. 
45R.S.O.  1980,  c.  35. 
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spending  authority  for  the  early  part  of  the  fiscal  year  until  the  Estimates  are 
approved. 

The  amount  of  money  authorized  to  be  spent  by  Special  Warrant  at  the  beginning  of 
a  fiscal  year  usually  corresponded  to  the  expenditure  require  for  the  first  three 
months  of  the  fiscal  year.  All  current  appropriations  with  the  exception  of  those 
that  are  statutory,  lapse  on  March  31st.  It  should  be  noted  that  this  Special  Warrant 
must  be  signed  on  the  1st  day  of  April,  and  on  no  other  date,  by  reason  of  the 
provisions  of  subsection  4(2)  of  the  Management  Board  of  Cabinet  Act.46  That 
subsection  provides  that  a  Special  Warrant  shall  be  deemed  to  be  an  appropriation 
for  the  fiscal  year  in  which  it  is  issued.  If  the  Warrant  is  issued  prior  to  April  1st, 
any  money  appropriated  by  it  would  lapse  on  March  31.  To  issue  the  Warrant  on 
April  2nd  would  not  cover  expenditures  made  on  the  previous  day. 


In  bringing  this  paper  to  an  end,  may  I  express  my  hope  that  its  readers  have  found 
the  topics  interesting  and  the  comments  helpful  and  instructive.  Time,  custom  and 
practice  all  change,  and  none  should  expect  that  these  comments  will  remain  true 
forever.  I  have  attempted  to  base  my  observations  on  what  exists  today.  Where  I 
have  erred,  I  apologize.  Where  changes  in  practice  make  some  of  these  observations 
obsolete,  I  hope  the  obsolescence  is  deserved.  If  my  explanation  of  present  practices 
in  Ontario  helps  you  to  understand  the  changes  that  ensue,  I  have  fulfilled  a  useful 
role.  If  I  have  provided  answers  to  questions  that  interested  you,  this  paper’s  main 
purpose  is  served. 


46R.S.O.  1980,  c.  254. 
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